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Making a "‘Case’: Applying
Visual Sociology to Researching

INTRODUCTION

In Lakewood, Ohio, Jim and JoAnn Saleet
stood up to City Hall in a fight against an
attempt to ‘take’, by eminent domain,' their
family home (see Figure 35.1) (Harden,
2003; Leung, 2004). The beautiful house had
been labeled ‘blighted’ by the city but visual
evidence, including photographs in newspa-
pers and a broadcast by the television pro-
gram 60 Minutes, was crucial in Lakewood’s
decision to back down, giving up the attempt
to take the property.

An eminent domain application in
Connecticut, on the other hand, made its way
to the US Supreme Court. In an infamous
decision, the court decided against the home
owners. Visual evidence in this case, Kelo v.
City of New London (2005) (herein Kelo)
failed to prevail in establishing the right of
eminent domain. Suzette Kelo’s home was
located in a middle-class, safe neighborhood
in New London. In its decision in this case,
the US Supreme Court ruled that a city
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government could use eminent domain law
to take and sell Suzette Kelo’s house to a
private developer in the hopes of achieving
higher tax revenue from redevelopment (see
Figure 35.2). Kelo stands for the proposition
that the government can legitimately force a
family to sell their home to a private entity
that promises, but cannot guarantee, eco-
nomic development and tax revenue. That
recent interpretation of eminent domain law
was regarded as a significant departure for
eminent domain law.

Less than 5 years after the Supreme Court
made the Kelo decision, the Pfizer Corporation
(Pfizer), which had promised to build on
the site where the Kelo home (and others)
had been, withdrew their presence from
New London. Now, the area where the Kelo
home once stood can now be characterized
as blighted (see Figure 35.3) (McGeehan,
2009).

In this chapter I will show how visual
evidence, as depicted by a photograph, has
been important in a variety of legal cases.
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Figure 35.1

Visual sociology can be an effective approach
to showing that the Kelo case did not result in
a watershed change in socio-legal relations.
Neither Kelo, nor the Saleet case, resulted in
a fait accompli.

Cases are essential to the work of lawyers
and social scientists, but the definitions of
what cases are differ. Lawyers must often
prove a case for their client to win. A social
scientist studies a case to answer a research
question. But what is a ‘case’? In studying
what a case is, social scientists and lawyers
can learn from each other, and by applying
sociological notions of what a case is, visual
sociology can be used effectively to docu-
ment different types of cases as they move
from one type to the other.

This chapter will first consider sociologi-
cal case studies. It will then contrast these
discussions with the ways that lawyers under-
stand what a legal case is generally, and then
focus on eminent domain cases specifically.

Exterior of Saleet home, Lakewood, Ohio. 60 Minutes/AP

Applying visual sociology approaches, I will
identify important changes in eminent domain
over the last 150 years, with uneven results,
and I will use US eminent domain laws to
argue that visual sociology can contribute to
discussions of what a case is in important
ways.

AN OVERVIEW OF VISUAL
SOCIOLOGY OF LAW

Social scientists have long made important
contributions to studies of law, legal systems
and structures, legal actors, and other issues
of law and society (Tocqueville, 1835,
1840/2004; Weber, 1922/1978; Black, 1976;
Cotterell, 1999; Deflem, 2008), as have
visual sociologists more recently (Preston,
2001; Margolis, 2004). Visual sociologists,
in particular, are in a unique position to help
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Figure 35.2 Exterior of Kelo home, New London, Connecticut
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Figure 35.3 Former location of Kelo home, New London, Connecticut. Maria Bernier
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identify the ‘public use’ aspects of eminent
domain, an element of great social and legal
contention (Rutkow, 2006).

Visual sociology can be used to document
socio-legal change, including failures of law.
Changes in legal practices and inconsistent
applications of law have fascinated socio-
logists since the work of Max Weber. In
his study of socio-legal change, Weber
(1922/1978) wrote that modern law produces
stability and calculability, important ingredi-
ents to capitalism. Since Weber’s thesis,
sociologists have examined whether and how
a change in law will produce a change in a
socio-economic system (Boyle et al., 2001;
Polletta, 2001).

Visual sociology is remarkably well suited
to studies of social change (Harper, 2001;
Rieger, 2003). Anthropologists as well as
lawyers have turned to visual evidence to
study socio-legal change, notably Richard
Sherwin (Sherwin, 2007; Sherwin et al.,
2007). Visual sociologists have sought to
understand the meaning of photos, videos,
and other visual data through study of their
making and distribution, their interpretation,
and their impacts. One valuable approach to
visual analyses is to study photographs as a
means of documenting socio-legal change.
In his historical study of compulsory board-
ing school education imposed on Native
American children around the turn of the
twentieth century, Margolis (2004) showed
how federally-mandated policies were
attempts to discipline and monitor the ways
that Native Americans lived and were
intended to produce ‘changes in the soul’
(75). Margolis, using archival photographs
and other historical documents, showed how
education practices and laws at that time
represented formal exertions of power and
control.

In her book Moving Politics, Gould (2009)
used photos to document the importance of
human emotion for the work of social activ-
ists challenging the legal status quo. In her
study of ACT UP? Gould presented photo-
graphic evidence of activists challenging

laws by demonstrating at political conventions
and in front of the US Supreme Court and the
White House. She analyzed photographs
published in magazines that were intended to
encourage members of a gay community to
fight back against discrimination and physi-
cal violence (Gould, 2009: 411). The mili-
tancy of ACT UP activists did produce
changes in law and improved understanding
of people’s rights to health care, but Gould’s
visual study also showed the importance
of emotions for sustaining a social move-
ment like ACT UP. Riis’s (1890/1971) study
How the Other Class Lives and Lorraine
Hansberry’s (1964) The Movement func-
tioned in similar ways.?

In contrast to attempts to change the law,
visual sociologists have also used visual data
to show ways that social actors can attempt to
sidestep laws. Working with photographer
Ovie Carter, Duneier (2000) used photo-
graphs to show how sidewalk vendors go
about their everyday work in the face of
formal and informal social controls designed
to prevent sidewalk vending. One picture, for
instance, shows a sidewalk vendor rummag-
ing through people’s garbage, which is a
Class E misdemeanor (among other munici-
pal violations), in the hopes of finding goods
to sell (Duneier, 2000: 151). While police
officers and other government officials incon-
sistently applied laws to the vendors, the
vendors developed approaches to side-
stepping law, even when they sold illegal
paraphernalia. While setting up their tables
in illegal locations, vendors realized police
officers had more pressing issues to deal
with; they also knew, however, that if they
did not ‘respect’ the officers, their tables
and goods might be confiscated (Duneier,
2000: 261).

Visual sociologists have also studied how
photographs and video of the laws failure
can trigger social disturbances. After a
jury returned ‘Not Guilty’ verdicts for the
police officers charged with the beating of
Rodney King in Los Angeles in 1992, height-
ened awareness through newspaper accounts,
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as well as repeated airings of video taken
during King’s beating on TV news channels,
were important ingredients contributing to
public outrage and played a role in the
Los Angeles riots of 1992. A particularly
interesting piece of visual research (Goodwin,
2002) showed how the jury was swayed
by prosecutors who had trained them in
applying the ‘professional vision’ of police
officers.

In their book The State of Sex, Brents et al.
(2009) used photographs to demonstrate how
laws support different structures of what
many consider anti-social activities. Through
analysis of photographs of prostitutes, their
state-sanctioned brothels and the neighbor-
hoods and locations in which they are based,
they sought to answer the question of why
prostitution is legal in 10 Nevada counties. In
the process, they found that the state used
laws designed to enable Nevada to build
‘a tourist industry [by] turning deviance into
leisure’ (2).

There are a range of studies such as these.
Mizen (2005) asked children to keep photo
diaries and helped to expose illegal working
conditions. Schwartzenberg (2005) asked
participants to document their efforts to
establish laws protecting and promoting
the rights of people with developmental dis-
abilities. Sparrman (2006) studied ways
that film was used to improve the under-
standing of law and its objectives. These
examples not only demonstrated important
contributions by visual sociologists to studies
of law but also showed the varieties of cases
visual sociologists of law have studied. In
other words, cases of law became sociologi-
cal cases of study. But how does one become
the other?

Table 35.1

®

THE SAGE HANDBOOK OF VISUAL RESEARCH METHODS

WHAT IS A CASE?

In their important book What is a Case?,
Charles Ragin and Howard Becker and
their contributors (Ragin, 1992) tackled this
question from a variety of perspectives.
Social scientists often did not confront this
question head on; rather, they assumed
their case was clear cut. Ragin and Becker,
however, asked social scientists to think spe-
cifically about what a case is, how it is
defined, and to consider the consequences of
formulating a case one way versus another
(Byrne, 2009).

Diane Vaughan (1992) defined cases as
‘organizational forms that are analyzed
regarding some social event, activity, or cir-
cumstance...” (175). Ragin took this notion
further by creating a ‘conceptual map’ to
help determine what a case is (Ragin, 1992:
9; Harvey, 2009).

As shown Table 35.1, cases can be seen
as general concepts, or as more specific
applications.

Cases are objects When a case is an object,
a researcher perceives the case as a real thing
in the world already bounded — i.e. as given.
Cases are based in research literatures; a
researcher does not strive to identify a case
and its empirical boundaries (Ragin, 1992:
9-10; Vaughan, 1992). The case is general
and ‘conventionalized’ (Ragin, 1992). For
instance, a piece of private property is a
fundamentally importantunittounderstanding
the organization of capitalism and its parts,
including machinery, factories, homes, and
other structures. Similar to social science
research, a lawyer representing a plaintiff
may agree with the lawyer representing the

Conceptual map for answers to ‘What is a case?’

Understanding cases

Case conception

Specific

General

As empirical units
As theoretical constructs

1. Cases are found
3. Cases are made

2. Cases are objects
4. Cases are conventions




®

VISUAL EVIDENCE IN LEGAL CASES 673

defendant on the facts of the case, but not
agree on what law applies.

Cases are conventions A case can be under-
stood as a construct arising from scholarly
research. For this type of case, Ragin (1992:
10) argued that researchers view a case as
problematic and, therefore, the subject of
scholarly interest. In this way, researchers
may find that a case, as a convention, changes
over time, and ask why these changes have
occurred. Thus, a researcher may investigate
lines separating public from private domains
because they are problematic. A turn to
scholarly research on the public—private
dichotomy may reveal boundary changes over
time in response to changes in power or other
social forces, yet the public—private boundary
nevertheless influences how people see the
world and do things together (Gran, 2003; Gran
and Béland, 2008). Similarly, a lawyer may
approach an area of law as having undergone
significant change over the long term. For
example, in seeking to prevent application
of eminent domain law to a private property,
a lawyer may identify the significant legal
precedents of eminent domain to demonstrate
how far eminent domain law has changed
from its roots to argue that current eminent
domain practices are mistakenly applied.

Cases are made When a case is made, a
researcher sees a case as a theoretical construct.
In such a situation, a case is neither empirical
nor given. Instead, a case is gradually imposed
on empirical evidence as it takes shape during
research (Ragin, 1992), such as in theory-
building using grounded theory approaches.
A lawyer representing government may argue
that a piece of private property is subject
to eminent domain because it is blighted.
Inherent in this claim is the comparison
of deteriorating, uninhabitable properties to
properties in which a person can safely live.

Cases are found When cases are found,
researchers define and establish cases. A key
part of this work is identifying boundaries.
A case’s boundary can change, so that a

case previously found can transform into
another kind of case. Douglas Harper (1992)
developed the concept of community through
various means, including photo-elicitation.
Harper allowed participants to identify their
cases of community, thereby setting the
community’s boundaries. For lawyers, a case
may be defined by a legal question such
as an injury, a contract dispute, or employer
responsibilities. For instance, a lawyer may
frame a situation as an accident, establish that
it was caused by negligence, and contend that
the boundaries extend to the negligent actor,
who should be held responsible for harm.

What is a legal case?

Lawyers studying criminal law in the United
States are taught to identify and prove ele-
ments of a case (‘Criminal Law’, 2010). For
instance, to prove the crime of murder, a
lawyer needs to prove three elements: intent,
act, and causation. First, the prosecutor must
show beyond a reasonable doubt that the
accused premeditated on the murder, i.e. had
given thought to committing the murder prior
to the crime (‘Murder’, 2010). Secondly, the
prosecutor must show beyond a reasonable
doubt that the act of murder took place. The
act is the physical action taken by the defen-
dant resulting in a person’s death. Finally,
causation requires the prosecutor to show
beyond a reasonable doubt that the act was
the actual cause of death. Some causes of
action do not inherently meet the definition
of murder. However, by demonstrating a
cause of action, a subject may be shown to
have transformed from one kind of case to
another. An example is eminent domain.
Once eminent domain occurs, private property
transforms into public property.

Ragin’s (1992) typology of cases was an
important contribution to social science
research. Using visual sociology, I will discuss
how eminent domain law has dramatically
changed over the last 135 years in the United
States, and I will raise questions for contem-
porary practices of eminent domain law.
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EMINENT DOMAIN

The act of government-taking of private pro-
perty against an owner’s will for specified,
legitimate government purposes with an offer
of just compensation is permitted under the
legal concept of ‘Eminent Domain’ (Nedzel
and Block, 2007), and is practiced in many
countries. In the United States, eminent
domain receives legal support from the Fifth
Amendment to the US Constitution, which
reads, in part, ‘...nor shall private property
be taken for public use, without just compen-
sation’. Eminent domain is often considered
an inherent governmental power, even with-
out legislation saying so. The State, however,
must follow due process to appropriate the
property, often by taking private property
through a condemnation proceeding. The
State can only take property for public uses
and it must compensate the property owner(s).
The courts usually defer to the legislative
branch in deciding what a ‘public use’ is.

Contemporary controversies surrounding
eminent domain revolve around what actually
constitutes legitimate public uses. The con-
cept of legitimacy has dramatically changed
over time, from an idea of universal availabil-
ity, to a well-defined direct public benefit, and
more recently, to include potential or indirect
public benefit (Kotlyarevskaya, 2006).

A VISUAL ANALYSIS OF
EMINENT DOMAIN

Visual sociology can identify different kinds
of cases: object, found, made, or constructed.
My analysis of cases will center on the public
purpose of eminent domain legal cases in the
United States. Recall that the elements of
eminent domain are:

government taking

of private property

without owner's permission
for public purpose

with just compensation.
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A case can change from
made to found

Visual data have played important roles in
recent eminent domain cases. In one case,
photographs and video were reasons for why
eminent domain failed. In another case in
which eminent domain was applied, photo-
graphs demonstrate law’s failure. These two
cases are also examples of how a case can
transition from a case that is made to a case
that is found. In Lakewood, Ohio, a suburb of
Cleveland, the municipal government
attempted to make a case of blight apply
to a home for purposes of applying emi-
nent domain (Sartin, 11 December 2002).
Lakewood is the third most populous city in
Cuyahoga County, with Cleveland the first.
Its proximity to Cleveland gives it an urban
feel, but its middle-class population consists
of young professionals, families, and resi-
dents who have raised their families in
Lakewood.

For its eminent domain plans, the city gov-
ernment’s stated goal was an indefinite public
use. In 2002, the city government of Lakewood
had issued a ‘community development plan’,
the object of which was to build new condo-
miniums, shops and businesses, from which
the city would obtain increased tax revenues.
The plan included finding that a neighbor-
hood in the city was blighted according to
Lakewood law (Sartin, 17 December 2002).
This law designated a property as blighted if,
among other factors, it did not have a two-car
garage attached to the home; if it did not have
at least two full bathrooms; if it had fewer
than three bedrooms; if the home was less
than 1,400 square feet; and if the home’s yard
was smaller than 5,000 square feet. According
to the Institute for Justice, a libertarian orga-
nization involved in eminent domain and
other public—private issues, if these character-
istics were followed, a majority of Lakewood
homes would have been labeled ‘blighted’,
including those of the then-mayor and city
council members (Institute for Justice, n.d.).

The Saleets were adamant that their home,
and those of their neighbors, should not be
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subject to eminent domain. Many of the
people there had lived in their homes for
nearly 40 years when the city government
started eminent domain action. Homes in the
neighborhood were well-maintained, crime
was not a problem, and the nearby business
community was strong. A picture of the
Saleet home shows a well-maintained, attrac-
tive, middle-class home (see Figure 35.4).
The city’s attempt to use eminent domain
to take possession of over 50 properties
resulted in a powerful backlash. Articles on
the Lakewood case were published in
Cleveland-area newspapers, including in the
Plain Dealer. It was pictures of the Saleets
and their home in an article in the Plain
Dealer that attracted the attention of the
Institute of Justice, a libertarian interest
group, to the Lakewood case (‘How’, 2004).
Their campaign against the city’s eminent
domain action not only consisted of legal

filings but also organizing events such as
picnics and candlelight vigils.

Reports of the Lakewood eminent domain
effort and pictures of homes were also fea-
tured in national newspapers such as the
Washington Post. These photos raised doubts
about how the Lakewood municipal govern-
ment was applying eminent domain (Harden,
2003). An important turn was when the tele-
vision show 60 Minutes featured the
Lakewood story on 28 September 2003.
Mike Wallace of 60 Minutes interviewed the
Saleets in their home, showing its excellent
condition and beauty (Leung, 2004). Wallace
then interviewed the mayor of Lakewood,
Madeline Cain, who admitted that even her
home did not meet Lakewood’s eminent
domain standards. After the 60 Minutes story,
Lakewood voters rejected the proposed devel-
opment, eventually removed the ‘blight’ label
from homes in the Saleets’ neighborhood,

Figure 35.4

Interior of Saleet home, Lakewood, Ohio. Author
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and voted Mayor Cain out of office. According
to Mrs Saleet, the 60 Minutes publicity was
the turning point in the battle against applica-
tion of eminent domain in Lakewood.

Visual evidence not only can reveal abject
failures of eminent domain law but also can
challenge legal rationales for contemporary
approaches to eminent domain law. Around
the same time as the Lakewood eminent
domain case, steps were being taken in other
cities in the United States to apply eminent
domain to private homes. Among the most
prominent eminent domain cases was one
that resulted in the US Supreme Court case,
Kelo v. City of New London, 545 US 649
(2005). Unlike the Saleet case, in Kelo pri-
vate properties were taken by the State. The
US Supreme Court decided a city could
appropriate private property for a public pur-
pose, even if that private property was to be
used, at best, for an indefinite public purpose
(Benedict, 2009).
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Unlike the Lakewood case, blight was not
part of the story in the Kelo case (Benedict,
2009). Instead, the private properties were
characterized as standing in the way of
anticipated economic development and antic-
ipated increases in tax revenue. Figure 35.5 is
a photograph of the home belonging to
Susette Kelo, which was similar to the
Saleets’ home. While the Kelo neighborhood
may not have been as affluent as the Saleet
neighborhood, it was stable, and Kelo’s
home was attractive and well-maintained.

The Kelo case was controversial because
the application of eminent domain was to
private properties in a working-class neigh-
borhood that, by all accounts, was not
blighted. Some members of the New London
neighborhood had assented to the purchase of
their property by the City of New London,
but other neighborhood residents had not. Yet
the city government condemned the holdouts’
properties, despite the owners’ resistance.

Figure 35.5 Exterior of Kelo home, New London, Connecticut. Center for the Defense of

Free Enterprise: Property Rights
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Not surprisingly, hostile responses to the
Kelo case were swift and strong (Jacoby,
2005). A series of proposed bills, including the
‘Property Rights Protection Act of 2009°, were
introduced in the US Congress. If it was to
become law, it would prevent local govern-
ments from receiving federal economic devel-
opment funds to use for eminent domain
proceedings for economic development. Across
the United States, more than 40 State legisla-
tures have passed legislation to prevent govern-
ments from taking private property when the
primary purpose is economic development
(McGeehan, 2009; ‘Eminent Domain’, 2010).

The photographs of the Saleets’ home and
the Kelo home suggest the importance of
visual sociology to case work. The properties
are similar, but the outcomes are different,
raising questions for inconsistent applica-
tions of eminent domain law.

Moreover, visual sociology can reveal the
failure of eminent domain law as social

Figure 35.6

policy, as well as raise doubts for direc-
tions in which this legal doctrine is headed.
Visual evidence of the aftermath of the Kelo
case dramatically shows how government—
corporate relationships not only can fail to
fulfill promises but also how these relation-
ships destroy family homes, leaving a waste-
land behind. Less than 5 years after the
Supreme Court made its Kelo decision, the
Pfizer company, which promised to build on
the site of the Kelo home, withdrew from
New London, Connecticut (‘Pfizer’, 2009).
Pfizer company leadership decided to close
its research and development headquarters in
New London, despite city and state govern-
ment spending of $78 million on the area
where Kelo and her neighbors had once lived
(‘Pfizer’, 2009). The empty space where the
Kelo home once stood may now be charac-
terized as blighted, with empty lots, trash,
feral cats, and remnants of the homes that
previously stood there (see Figure 35.6).
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Former location of Kelo home, New London, Connecticut. Maria Bernier
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In Lakewood, the property was confirmed
to be a private property, but not subject to
eminent domain. In Kelo, the property was
established as subject to eminent domain.
These photos suggest that visual sociology
can be important in case work.

A case is found

In the 1954 decision, Berman v. Parker,
348 US 26, the Supreme Court considered

DISTRICT OF COLUMBIA
PRINCIPAL PROBLEM AREAS
-

# 307 OF owr:
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CHARACTERISTICS
.
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SINCE_ 1040 AND ISOLATED AREAS OF LESS THAN FIVE
AGRES OF LESS THAN TEM HOUSES HAVE SEEN OMITIED

NATIONAL CAPITAL PARK AND PLANNING _COMMISSION
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whether the District of Columbia Re-
development Land Agency could use its
powers of eminent domain to take blighted
property, and non-blighted nearby, in
Washington, DC. In the unanimous opinion,
Justice Douglas referred to a plan developed
by the National Capital Park and Planning
Commission. A map of the National Capital
Park and Planning Commission depicts
which areas were subject to redevelopment
(see Figure 35.7): the legend indicates that
black areas were locations where buildings

WASHINGTON, DC.
rorvLsmon

DAL
POPULATION- 294,738
AREA W 30 Wi 503

COMPARISON OF
PRINCIPAL PROBLEM AREAS
IN REPRESENTATIVE CITIES
OF THE U.S. |

OBSOLETE - - - AbeAs THAT SHOULD BE LARGELY REPLANNED AND REBUT. {
BLIGHTED - - - ARtAS WHEEE SOC GEPLAMIG AMD SELECTVE EEKABLITATION (5. ESSONTI/
SATISFACTORY - - AREAS THAT ARE WOW ADEQUATELY MAMTANED AND USED. i
NON-RESIDENTIAL - AREAS PRUMRLY DEVOTED 0 OTAER THAN RESIDENTIAL USE. 1
NATIONAL CAPITAL PARK AND PLANNING COMMISSIC

=

Figure 35.7 Map indicating areas subject to redevelopment, National Capital Park and
Planning Commission. Comprehensive Plan for the National Capital and its Environs, 1950
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are obsolete, as ‘areas where building should
be replanned and rebuilt’; gray areas were
locations of blight, ‘areas where some replan-
ning and rebuilding is essential’.

The Supreme Court appeared to have read-
ily accepted these designations of the build-
ings made by the National Capital Park and
Planning Commission. The specific area sub-
ject to eminent domain proceedings was
characterized as: ‘64.3 percent of the dwell-
ings were beyond repair, 18.4 percent needed
major repairs, only 17.3 percent were satis-
factory...” and the Supreme Court noted that
most had outdoor toilets, over 60 percent did
not have baths, and over 80 percent did not
have laundry facilities or central heating. In
ruling that eminent domain proceedings were
appropriate, the Supreme Court noted that:

[mliserable and disreputable housing conditions
may do more than spread disease and crime and

®
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immorality....They may indeed make living an almost
insufferable burden (Berman v. Parker, 348 US 26).

The photograph in Figure 35.8 presents
evidence of blighted properties.

Yet the Supreme Court implied that 35.7
percent were not defined and established as
blighted, implying the Supreme Court was
applying a new legal standard of eminent
domain. Instead, these private properties
were cases that were made. Because their
blighted character was not given, merely
their proximity to blighted properties, appli-
cation of eminent domain was subject to
argument. Disagreements existed over
whether some properties were blighted and
should be subject to eminent domain. These
individual cases were neither empirical nor
given. Rather than contending that destroy-
ing the property would remove blight, advo-
cates contended the property stood in the

Figure 35.8 Alley bet eets in March 1951, Washington, DC. Curtis
Collection, DC. Archives| Washingtoniana Division, DC. Public Library
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Figure 35.9 Non-blighted area subject to eminent domain, Washington, DC. National
Capital Park and Planning Commission, Southwest DC, c. 1950

way of redevelopment. Private properties
included shops and department stores that
continued to do business (see Figure 35.9).

Berman brought the case before the
Supreme Court, contending that the property
was not blighted. Instead, Berman main-
tained that the property was only to be resold
to a private developer, which was an inap-
propriate use of eminent domain. The
Supreme Court ignored the non-blighted
condition of the Berman property, instead
concluding that public use was a now general
benefit to the public welfare (Nedzel and
Block, 2007: 146). The decision concluded
that Berman’s property rights were ‘satis-
fied... when they receive that just compensa-
tion which the Fifth Amendment exacts as
the price of the taking’ (348 US 36).

Similar to the Kelo case, visual evidence
demonstrates the failure of eminent domain
law. Allen (2005), writing in the Washington
Post, subtitled her article, ‘Look at how
urban renewal ruined SW’. She com-
plained, ‘That’s because I live in Southwest
Washington, where nearly every day I contend

with the wreckage — architectural, socioeco-
nomic and cultural...” of the Berman case
(see Figure 35.10).

Visual data can highlight significant
changes in law. In the Berman case visual
evidence showed how the public purpose
doctrine had significantly broadened from
public use to general public welfare. In the
process of doing research, efforts were made
to define a property and establish it as subject
to eminent domain. An investigator sought
empirical boundaries of a case. Over time,
eminent domain practices shifted so that
the focus was less on fulfilling a public func-
tion to public interests. Private properties
subject to eminent domain were not simply
objects; instead, qualities of private property
were subject to government intentions. The
change to finding a case was sometimes
made on the basis of a government’s police
power, or that government can legitimately
secure safety, health, and welfare of its citi-
zens by maintaining public order. Police
power was sometimes applied in cases of
blight.
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Figure 35.10

A case as an object

Visual data can reveal that the qualities of a
previously private property are irrelevant to
application of eminent domain. As such,
visual sociology can demonstrate qualities of
a case as an object. In the United States, it is
given that a private home is personal, not
government, property. When a piece of pri-
vate property is an object, it is treated as real,
bounded, and given. For a case as an object,
its qualities are not disputed. When the
qualities of that home are irrelevant to the
application of eminent domain, as a case,
the house is an object because researchers
treat it as real, bounded, and given. State
governments have exercised eminent domain
since the nation’s founding. One of the first
federal applications of eminent domain was
private property as an object. Decided in
1875, the main issues confronting the
Supreme Court in Kohl et al. v. United States,

Southwest Washington, DC. Allen (2005)

91 US 367, were whether the federal govern-
ment has the power of eminent domain and,
if it does, whether it can use eminent domain
to take private property for a public function.

Once the Supreme Court decided that the
federal government did have this power, the
question was whether eminent domain could
be used to build a federal courthouse and
other federal offices. The case largely boiled
down to whether the federal government
could use eminent domain for a public func-
tion. In the Kohl case, private properties
were taken by the federal government (see
Figure 35.11).

The map shown in Figure 35.12, published
in the Cincinnati Commercial Tribune (1873),
shows the properties that were eventually
subject to eminent domain and their market
values. Kohl’s tract, fifth from the left, was
valued at $15,780. It was both a commercial
property and a residential property; Kohl
lived above his business.
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Figure 35.11 US Custom House and Post Office, 1885, Cincinnati, Ohio. Sixth Circuit Archives

Rather than situations of blight, the federal
government wanted to seize private proper-
ties to build a post office, federal courthouse,
and other federal buildings. Various sections
of Cincinnati were considered before the
decision was made to apply eminent domain
to this tract and nearby properties. Initially,
Kohl attempted to sell his property to the
local Commission representing the federal
government, but sales were unsuccessful.
After the application of eminent domain was
announced, Kohl’s estate challenged it.
Figure 35.13 is a picture of the ground being
broken to build the government buildings.
What resulted was the building of a court-
house and other government buildings.

As a case, private property was an object
in the Kohl lawsuit. The question was not
whether this property was appropriately sub-
ject to eminent domain, but whether a public
function was served: hearing lawsuits in a
federal courthouse, delivering mail through a

post office, and imposing duties via a cus-
toms house. The reason the private property
was subject of the lawsuit was because the
federal government wanted to take the pri-
vate property to fulfill a public function. The
private properties were objects because it
was given that eminent domain could be
applied to them. The federal government
took the property so it could fulfill public
functions; argument over the conditions of
the private properties was not undertaken.

DISCUSSION AND CONCLUSION

This chapter has sought to make four
contributions:

¢ to demonstrate the use of visual sociology in

studying important socio-legal problems
to demonstrate types of cases of eminent
domain
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Figure 35.13 Building of courthouse and other government buildings, Cincinnati, Ohio.
Sixth Circuit Archives, US Court of Appeals for the Sixth Circuit
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e to critique Ragin's (1992) typology of cases,
demonstrating that a case can transform from
one type to another

¢ to critique eminent domain law.

A visual sociological analysis demonstrates
the use of visual evidence in legal cases.
Focusing on eminent domain cases, Ragin’s
(1992) typology of cases is studied to struc-
ture this discussion of eminent domain law.

I have approached eminent domain as a
case that is a convention. Socio-legal research
on eminent domain law is a collective prod-
uct of scholarly research. This chapter seeks
to contribute to this case as a convention by
demonstrating the utility of visual sociology
to studies of eminent domain law. In this
chapter, visual evidence was used to identify
types of cases, how cases shift from one type
to another, and to demonstrate the fiascos of
eminent domain law.

Over the course of US history of eminent
domain law, visual data have grown in impor-
tance. Prior to the Kohl case, the Commission
established to identify the site of the new
federal building considered many locations.
When the process of narrowing down the
final location was made public, maps of the
properties and their values were published.

Prior to the Berman case, the National
Capital Park and Planning Commission pre-
pared maps of southwest Washington, DC.
These maps identified properties to be sub-
ject to an application of eminent domain. It
designated two kinds of properties, obsolete
and blighted. In the Berman case, ultimately
the Supreme Court did not distinguish
between these two types of properties, decid-
ing that the properties stood in the way of
development. Indeed, the Supreme Court
ignored Berman’s and other parties protests
that their properties were not blighted, but
were thriving businesses that would just be
sold to another private interest.

Fifty years later in Lakewood, Ohio, and
New London, Connecticut, visual data played
important roles in legal battles over eminent
domain applications. In Lakewood, Ohio, the
Saleets and their neighbors took on city hall

and won. Key to their success was newspaper
articles that published photographs of the
Lakewood homes, mobilizing public pres-
sure. Likely, the penultimate factor to the
Saleets’ successful battle was the 60 Minutes
television program that not only showed the
Saleets’ home to an international audience
but also exposed the hypocrisy of city gov-
ernment officials, whose own homes should
have been subject to the city’s eminent
domain law.

In contrast, visual data did not seem to
slow down the government from applying
eminent domain to the neighborhood in
which Kelo lived. Instead, the US Supreme
Court ruled that the city of New London
could take the Kelo and nearby properties for
the vague public purpose of economic devel-
opment with hoped-for tax gains.

Photographs present visual evidence that
those hoped-for tax gains in New London were
not achieved. Instead, the visual data demon-
strate the catastrophic failure of law. One ben-
eficiary of the Kelo case, the Pfizer Company,
has moved out of New London. The formerly
middle-class neighborhood where Kelo once
lived can now be considered blighted.

Visual sociology demonstrates the failure
of law, and more specifically, how unevenly
eminent domain can function, in both the
Berman and Kelo cases. Analysts (Allen,
2005) have concluded that 50 years after the
Berman case, southwest Washington has not
reaped the benefits of redevelopment.
Photographs of the area where the Kelo
home was situated now starkly demonstrate a
wasteland where a middle-class neighbor-
hood once stood.

The second contribution this chapter makes
is to demonstrate types of cases of eminent
domain. Employing Ragin’s (1992) typology
of cases, this study reveals important infor-
mation about eminent domain law. For when
a case of eminent domain was found, the
private property was described as blighted.
When a case is an object, private property as
a case is sometimes treated as an object for
eminent domain. The city government did
not attempt to establish Kelo’s home as
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blighted, but that it stood in the way of rede-
velopment. Private property as an object case
arises in similar situations, such as taking a
non-blighted property for a public use: for
example, a highway. Similarly, a case is
sometimes made for eminent domain. A
struggle ensued over characterization of the
Saleet home as blighted.

This chapter suggests a case can change
from one type to another. I examined a case
that was found, which changed to a case that
was made, and subsequently changed again
to a case that was found. In Lakewood, the
municipal government attempted to find the
Saleets’ home as blighted. After the Lakewood
government failed to characterize the property
as blighted, the Saleets’ home transitioned
back to a found case of private property. Blight
was not applied to the Kelo and neighboring
properties, but later, after the indeterminate
public use failed, it is fair to ask if these prop-
erties may now be found to be blighted.

The third contribution is a critique of
Ragin’s (1992) typology of cases. As noted,
this study finds that a case can transform
from one type to another, at which Ragin
hints is possible. This study also finds that
the lines separating the kinds of cases defined
by Ragin can be fuzzy.

The fourth contribution is a critique of
eminent domain. This chapter’s analysis of
eminent domain focused on the public func-
tion/public use criterion. It demonstrated
how laws governing and practices of eminent
domain have changed over time. Even though
the Fifth Amendment has not changed, this
study demonstrates that applications and
practices of eminent domain have changed
dramatically. This study raises questions
about whether eminent domain law has
moved so far from its stated goals as to be
unmanageable as currently conceived.

NOTES

1 Eminent domain is government’s seizure
(taking), of private property with just compensation,
for a public purpose.

2 ACT UP - AIDS Coalition To Unleash Power, an
international AIDS advocacy group, based in New
York City.

3 These are the kind of photographs that art his-
torian Terry Barrett (1986) termed ‘Ethically evaluative
images’. They call for a judgment on the part of the
viewer; photographs of the Saleets’ house (discussed
in this chapter) functioned in this manner. For a
more complete description of Barrett's typology, see
Margolis and Rowe’s contribution on ‘disclosing
historical photographs’ (Chapter 18) in this volume.
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